
USAMRMC&FD, Office of the Staff Judge Advocate

Legal InstrumentsLegal Instruments
&

IssuesIssues

James M. Miller, Esq.
Chief, Contract & Fiscal Law

USAMRMC

ATACCC Conference
2009

18/10/2009



USAMRMC&FD, Office of the Staff Judge Advocate

IntroductionIntroduction

Efforts to obtain new technologies 
involve, separately or in 
combination:combination:

• intramural research

•“acquisition” activities

•“technology transfer” activities• technology transfer  activities
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Instruments 
• intramural – fund transfer documents, e.g., funding , g , g
authorization documents (FAD)

•“acquisition” –

• procurement documents, e.g., contracts

• assistance  vehicles, e.g., grants and cooperative 
agreementsagreements

• “technology transfer” – cooperative research and 
development agreements
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Contracts

• The principle purpose is to acquire property or 
services for the direct benefit or use of the Government

• Agencies have inherent authority to use procurement 
contracts

• Use :
• nearly always for development projects andy y p p j
• if fee or profit is to be paid or if fee or profit is 
necessary to achieving program objectives
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Th i i l f th ti it t b i d

Assistance Agreements
• The principal purpose of the activity to be carried 
out under the instrument is to stimulate or support a 
public purpose

• Agencies must have statutory authority to use 
assistance agreements (10 USC 2358)

• Grant – substantial involvement is not expected 
between the agency and the recipient

• Cooperative Agreements – substantial involvement 
is contemplated
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• Separate statutory authority for Federal labs to enter 
R&D agreements with non-federal entities or persons

CRADAS
R&D agreements with non federal entities or persons

• FAR and OMB Circular do not apply

• Each party can provide to the other:
•Personnel
•S i•Services
•Facilities
•Equipment
•Intellectual PropertyIntellectual Property
•Other Resources

• PLUS the non-federal entity can provide FUNDS to 
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Combined Intramural/Extramural 
Research

• Traditional Practice
•Direct funding to the Government LabDirect funding to the Government Lab
•Acquisition instrument with outside recipient 

• Evolved PracticeEvolved Practice

• Acquisition instrument with outside recipient
• CRADA between outside recipient andCRADA between outside recipient and 
Government Lab
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•The evolved practice probably will cost the
Rationale

The evolved practice probably will cost the 
government more because of the application of the 
outside recipient’s indirect cost rates onto the sub p
award to the government lab

• Two legal instruments covering the same research 
between the government and the recipient creates 
confusion and increases litigation risk

• The roundabout fund transfer raises fiscal law 
concerns and issues

88/10/2009



USAMRMC&FD, Office of the Staff Judge Advocate

Procurement Advisory Notice 09-02

• Effective 1 May 2009

• PAN 06‐05 rescinded

• USAMRAA policy to not accept a Recipient’s budget that calls• USAMRAA policy ‐ to not accept a Recipient s budget that calls 
for sending funds to U.S. Government entities UNLESS:
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Exceptions 

• The recipient can show that such fundsThe recipient can show that such funds 
will not originate from the USAMRMC award

• There is a separate statutory authority• There is a separate statutory authority, 
aside from the CRADA authority, that would 
allow for it, or

• The recipient can show that exceptional or 
extraordinary circumstances exist that merit 

f h la waiver of this policy

108/10/2009



USAMRMC&FD, Office of the Staff Judge Advocate

Examples of Exceptional 
Circumstances 

• Research protocol involves numerous radiological 
studies, e.g., CT scans, which need to be performed 
d l d MTF f h land analyzed at a government MTF after the normal 

expiration date of the appropriation from which the 
award was made and which otherwise would not be 
performed as part of the standard medical care

• Research calls for the purchase and use of chemicalResearch calls for the purchase and use of chemical 
or biological materials that cannot be legally 
purchased and/or used by the recipient, but can be 

h d b th t l b MTF
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Cooperative Agreements

• Recipients under a cooperative agreement are 
allowed to provide non‐fund resources to a 
government lab or MTF, such as supplies, equipment, 
or personnel. 

• Allowable  flow back of resources
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QUESTIONS?

Contact Info
COM: 301-619-2167

DSN 343 2167DSN: 343-2167
james.miller5@amedd.army.mil
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